Published in the University of Michigan Journal of Law Reform, Volume 32, Issue 4, Summer 1999.
HOW NOT TO THINK ABOUT “MANAGED CARE”"

Jacob S. Hacker* and Theodore R. Marmor**

The state of American health insurance has been a | eading topic
on the national policy agenda for nmuch of the past decade. In the
early 1990s, the political debate focused on two contentious goals:

t he expansion of health insurance and the control of nedical costs.?
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! See, e.g., Erik Eckholm Introduction to The President's Heal th
Security Plan at vii(The Wite House Donestic Policy Council 1993)(asserting

that President Clinton took office determned to solve two related crises in
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The critical question for health policy analysts —and the nation —
was whet her President Clinton's anbitious proposal for universal
coverage t hrough “managed conpetition” woul d be enacted.? As the decade
wore on wi thout much progress toward universal coverage, the debate
turned to the quality of health insurance for those who have it.® The
rhetorical centerpiece shifted from*“managed conpetition” to “managed
care,” a bl anket expression denoting a mx of changes in private

i nsurance that nmany Anericans appear to view with anxiety and even

hostility.* And the critical question that came to preoccupy health

health care: the first being "the growi ng nunber of Anmericans who | acked the
basi c security of health insurance,"” and the second, "the spiral in health
spendi ng that threatened to bankrupt the governnment and cripple Anerican

i ndustry").

2 See generally Jacob S. Hacker, The Road to Nowhere: The Genesis of
President Cinton's Plan for Health Security (1997).

% See, e.g., Mark R Chassin, MD., Qality of Care -- Part 3: Inproving
the Quality of Care, 335 New Eng. J. Med. 1060 (1996)(stating that in the
1960s, inproving quality was discussed in terms of increasing access to care
for certain populations, while in the 1990s, quality seenms to nmean market pl ace
conpetition and "report cards" on health plans); see also Steven A Schroeder
M D., The Medically Uninsured -- WII They Always Be Wth Us?, 334 New Eng. J.
Med. 1130, 1133 (1996)(lamenting that the issue of expanded nedical insurance
coverage "erupts onto the national scene" only periodically, such as in 1993,
and then di sappears "back underground").

4 See, e.g., Robert J. Blendon et. al., Understanding the Managed Care
Backl ash, 17 Health Affairs 80, 90-91 (July-Aug. 1998) (reporting on survey
findings that Americans who were satisfied with their current health plan were
still fearful that their managed care plans woul d not provide care or pay for

care in the future when they got sick); Jerone P. Kassirer, Managi ng Managed
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policy analysts was how to make sense of the “managed care revol ution”
and its future prospects.®

The prem se of our argument is that this question cannot be
answered as currently fornulated. The very term “managed care” —nuch
i ke that ubiquitous reform phrase of the early 1990s, “nmanaged

" 6

conmpetition”® —is a confused assenbl age of sl oganeering, aspirational

Care's Tarnished Image, 337 N. Eng. J. Med. 338 (1997)(criticizing the
superficial public relations efforts by the Anerican Association of Health
Plans to inprove the public's opinion of "managed care,” and suggesting that
there is good reason for the Anmerican public to be critical of nanaged care).
® See, e.g., Kenneth E. Thorpe, The Health Systemin Transition: Care,
Cost, and Coverage, 22 J. Health Pol., Pol’y & L., 339 (1997) (noting that
the gromh in market-based contracting and the “ascendancy of managed care”
have generated substantial change in American nedical care, and arguing that
“[u]l nanswered in the managed care revolution is the means for financing care
for the 41 million uninsured Arericans”); see also Harry P. Cain ||
Privatizing Medicare: A Battle of Values, in John K lglehart, ed., Medicare
and Managed Care: A Prinmer fromHealth Affairs and the California HealthCare
Foundation (M1l wood, VA: Project Hope, 1999), 41-47 (arguing that “[n]ost
of us would agree that a full-scale revolution is underway”).
®  "Managed Conpetition" is a phrase originally coined by economi st
Al ain Enthoven in the early 1980s, and as a theory was expounded and debat ed
in the academic literature over the next decade. See, e.g., Alain C
Ent hoven, The History and Principles of Managed Conpetition, 12 Health Affairs
24, 44-46 (Supp. 1993). The termcanme to be used in such a variety of ways
over the years, however, that in this 1993 article, Enthoven not only retraced

the devel opnent of his ideas, but also explained in some detail what nmanaged

conpetition was "not," stating that "[n]anaged conpetition is not just the

| at est buzzword that anybody should feel free to appropriate. . . . Managed
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rhetoric, and business-school jargon that sadly reflects the genera
state of discourse about American nmedical institutions. Because
managed care i s an incoherent subject, nost clainms about it wll
suffer fromincoherence as well. Moreover, to incorporate “nmanaged
care” and other simlar nmarketing terns into health policy research is
to presuppose answers to some of the nobst crucial questions about the
recent evolution of nedical care in the United States and its
political effects.

Qur reflections on this topic fall under four headings. The first
section briefly discusses the context in which contenporary marketing
sl ogans about nedi cal care have energed. The second turns to anal ysis
of the term“managed care” in particular and illustrates the quite
di verse trends to which the category is regularly and confusingly
applied. In attenpting to clarify the different devel opnments in health
i nsurance that “managed care” seens intended to capture, we suggest in
the third part what we hope is a constructive route for further
di scussion of the topic. The fourth part conpletes the circle by
returning to the original topic of the politics of health insurance
and posing sonme final questions in light of our discussion of the
| anguage of nedical insurance and nanagenent. Qur overarchi ng argunent

is that anal ysts shoul d shun industry-pronoted sl ogans and instead

conpetition is not just a grab bag of ideas that sound good. It is an

i ntegrated framework that conbines rational principles of nicroeconomcs with
careful observation and anal ysis of what works.” 1d. at 45. In spite of

Ent hoven's efforts to reclaimthe phrase "managed conpetition," however, the
termstill suffers frommultiple warring definitions and inherent
contradictions. See Theodore R Marnor, Understanding Health Care Reform 170

(1994) .
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devel op nore precise and neutral conceptual tools with which to

eval uat e changes in nodern nedicine’s reinbursenment nethods,
manageri al techni ques, and organi zational fornms. Not only would

anal ytic discussions be inproved by greater clarity of this sort, but
we al so believe that any policy response to recent devel opnents woul d
al so benefit froma nore precise exam nation of the specific changes
in Anerican health insurance that have fostered public concern and

prof essi onal resistance.

MEDI CAL CARE AND THE RI SE OF CORPCORATE- SPEAK

The di scussion of nmany of the major topics in nodern nedical care
is marked by fads, sloppiness, and confusion. Mrketing hyperbol e and
manageri al jargon, rather than careful consideration of alternative
claims, domi nate contenporary reflections on the managenent, cost,
quality, and organization of nedical care.’

Managenment comrentary resenbl es a perpetual notion machi ne nore
than a stabl e source of carefully considered ideas. The popul ar
i nnovati ons of one period give way to the enthusiasns of the next with
hardly a pause. Each nanagerial fad is |launched with high hopes and
inflated rhetoric and then abandoned even while nany of the pronoters

escape criticismfor their hyperbolic rhetoric. Cycles of enthusiasm

7. These arguments have been nmade el sewhere, see Marnor, Forecasting

Anerican Health Care, 23 J. Health Pol., Pol'y & L. 551 (1998). The fuller

statenment of this critique can be found in Marnor, Hope and Hyperbol e: the

Rhetoric and Reality of Managerial Reformin Health Care, 3 J. of Health Serv.

Res. & Pol. 62 (Jan. 1998).
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are regularly foll owed by declarations of failure, and both allow
fortunes to be nade out of the selling of the managerial equival ent of
snake oil

Heal th policy audiences will be famliar with sonme of the
shifting fashions in general managerial comentary over the past two
decades. In the 1970s, Managenent by Objective (MBO and Zero Based
Budgeting (ZBO were the rage in corporate boardroons, non-profit
of fices, and governnent bureaus.® In recent years, corporate-speak has
shifted to expressions like Total Quality Managenent (TQW, I|ntegrated
Delivery Systens (IDS), and, in the case of this synposium s focus,
“managed care.”®

In the 1970s, big was regarded as better. Politicians as well as
managers enbraced | arger scal e operations. Good managers were those
who horizontally and vertically integrated firnms, bureaus, and
organi zations into ever |arger conglonerations of functions and
product |ines. The enphasis was on synergy, econonies of scale,
coordi nation, and the unification of functions. Then, within a few
years, one was encouraged to think that snall was beauti ful
Di vestiture, devolution, decentralization, and specializati on—+these
became the watch words of nmnagerial correctness, both public and
private. !

I ndeed, the sheer nunber of internal managenent nodel s has

i ncreased consi derably over the past two decades—from sinple

8 Marnor, Hope and Hyperbole, supra note 7 at 62-63.

® Id. at 63.
10 4.

4.
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hierarchies with a strict division of |abor to cooperative teams.' The
favored nodel s anong managers and enpl oyees have ranged fromthose
enphasi zi ng adversarial conmbat to those featuring bonding mechani sns. *®
Wthin these broader notions of organizational design energed a

di zzying array of techniques from®just in tinme” inventory managenent
to statistical quality assurance. In contenporary di scussi ons of
quality in nmedical care there are the much heral ded techni cal panaceas

of “outconmes neasurenent,” “integrated delivery systens” and

“evi dence- based nedicine.”*®

Expressions like “managed care,” “integrated delivery systens,”
and “evi dence-based nedicine” are in some respects all slogans,
persuasively defined terns that inply success by their very use. W do
not, for exanple, routinely speak of “unmanaged care,” “disintegrated
delivery systems,” or “non-evidence based nmedicine.” The relative
absence of such categories suggests that the purpose of terns like
“managed care” is less to clarify than to convince, less to illunminate
what an organi zati on does or howit is structured than to bol ster
enpirical clains and normative connotations that are neither self-
evident nor, in nbst cases, subject to critical scrutiny.

O course, the clainms and connotations are not always positive.

Wth the energence of a backl ash agai nst recent devel opnents in

private health insurance, “managed care” has in many quarters mnutated

2 Andrzej A Huczynski, Management Gurus: What Makes Them and How to
Becone One 11-58 (1996).

Bod.

14

Mar mor, Hope and Hyperbol e, supra note 7.
15 1d.
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froma termof approval into one of opprobrium?® The danger to
coherent thought, however, is the same in either case. The categories
we use to understand and expl ai n organi zati onal change shoul d not
prejudge its desirability, nor should they reflect uncritically the
aspirations or allegations of its critics or defenders. Such
categories should tell us about the structure, behavior, and evol ution
of an organi zation, not whether it is good or bad, successful or
unsuccessful, benevolent or sinister. Precisely because nuch of the

| anguage used to describe Anerican nedical care today is neant to
persuade rather than explain, even thoughtful observers often end up

endor si ng cl ai ms whose validity they shoul d be assessing. !’

'® See, e.g., Robert Kuttner, Must Good HMOs Go Bad? First of Two Parts:

The Conmerci alization of Prepaid G oup Health Care, 338 New Eng. J. Med. 1558
(May 21, 1998); Robert Kuttner, Mist Good HM>s Go Bad? Second of Two Parts:
The Search for Checks and Bal ances, 338 New Eng. J. Med. 1635 (May 28, 1998);
Ceorge Anders, Health Against Walth : HM3s and the Breakdown of Medical Trust
(1996); M chael E. Makover, M smanaged Care: How Corporate Medicine
Jeopardi zes Your Health (1998).

17 Consider, for exanple, a recent article witten by two Georgetown | aw
prof essors, Lawence Gostin and Rene Bowser, entitled “Managed Care and the
Health of the Nation.” 2 S. Cal L. Rev. (sumer 1999), drawn from Health Law

and Policy Abstracts, Vol. 1 No. 2: Decemnber 16, 1998, Legal Schol arship

Network (http://papers.ssrn.com paper.taf 2ABSTRACT_| D=139927) (Visited

9/1/99). The article s abstract explains that the “trend toward nanaged care
presents prom sing opportunities for inproving the health of |arge
popul ati ons. Capitated financing arrangenments and performance- based

rei mbursenents, in theory, create inperatives for these plans to pronote

behavi or that reduces health risks and to enphasi ze preventive services that
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1. MANAGED CARE: FURTHER DI SCUSSI ON, ADDI TI ONAL CONFUSI ON

Qur argunent is straightforward. By adopting the narketing
jargon of corporate nedical care, analysts risk adding credence to the
claims and associations that cone with it. Yet we also wish to
enphasi ze an additional, and in many ways nore serious, risk posed by
unreflective reliance on persuasive definitions |like “managed care”
nanmely, that analysts will fail to understand the very organi zati onal
devel oprments that they seek to explain. For contenporary nedical

jargon not only enbodi es often questionable clains; it also prevents

may forestall costly future nedical treatnents.” W shall |eave aside for the
nmonent the vast indeterm nacy of the phrase ‘trend toward managed care’ or the
blithe equation of the organizational form‘nanaged care’ with capitation, a
payment nethod in which nmedical providers are paid a fixed anobunt to treat an
i ndi vi dual patient regardl ess of the volume of services delivered. For now, we
simply wish to note the staggering nunber of unexam ned assunptions that these
two sentences, in their deployment of medical industry jargon, invoke.

Costin and Bowser state, for exanple, that there is a trend toward
nmanaged care. Managed care neans capitation and —that magi cal phrase —
“per f ormance- based rei nbursements.” These paynent nmethods create incentives
for plans to “pronpte behavior that reduces health risks and to enphasize

preventive services,” two other favorite industry clains. Thus the trend
toward managed care should i nprove the “health of the nation.” Surely al
these are comon assertions made by proponents of prepaid capitated health
pl ans. Surely, too, if every step of this famliar syllogismwere true, the

final claimmght well be true. The point is that we do not know if the steps

of the argument are true. CGostin and Bowser sinply assune that they are.
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us fromidentifying or understandi ng what is distinctive about recent
organi zati onal changes. Nothing illustrates this better than the
ubi qui tous term “nmanaged care.”

The expression “nmanaged care” canme into w despread usage only in
t he past decade.® A revealing sign of its ascendance was the decision
of the Anerican Medical Care and Revi ew Associ ati on, an insurance
i ndustry group founded in 1971, to renanme itself the American Managed
Care and Revi ew Association in 1989.'° The term “Managed care” does not
appear once in Paul Starr’'s exhaustive 1982 history of American

medi cal care, The Social Transformation of American Medicine.?® Nor

can it be found in other books on American health policy witten
before the early 1980s, including Lawence Brown's classic 1983 work
on the Heal th Maintenance Organization Act of 1973.% As recently as

1989, in fact, newspapers were publishing stories that introduced and

8 See infra text acconpanying notes 19 — 23.

9 The Association, known before 1983 as the American Association of
Foundati ons for Medical Care, was later to merge with the G oup Health

Associ ation of Anerica to formthe Anerican Association of Health Pl ans.
Anerican Association of Health Plans Press Rel ease, New Associ ati on Announces
Nane and Phil osophy of Care: "Anerican Association of Health Plans"” Created
Fromthe Merger of GHAA and AMCRA, Feb. 26, 1996.

(<http://ww. aahp. org/ servi ces/ conmuni cati ons/ nedi a/ 1996/ nane. ht n») (Visited

9/ 1/ 99).

20 paul Starr, The Social Transformation of Anerican Medicine (1982).

2l Lawrence D. Brown, Politics and Health Care Organizations: HM3s as

Federal Policy (1983).
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expl ai ned the new devel opment cal | ed “managed care.”? |In The New York

Times, the phrase first appeared in 1985, but it surfaced in only a
handful of articles during the late 1980s. In the 1990s, however,
articles mentioning the phrase expl oded, increasing fromtwenty-seven
in 1990 to 287 in 1994 to 587 in 1998.2 Because “mamnaged care” has
becone such a comonly used and wi dely recogni zed expression, it is
difficult to recognize just how recently it entered the mainstream of
Anerican di scourse.

From t he begi nning, “managed care” was a category with a strong
i deol ogi cal edge, enployed to inply conpetence, concern, and, above
all, control over a dangerously unfettered health insurance structure.
“Managed care,” as the executive vice president of the American
Managed Care and Revi ew Association put it in 1989, was an alternative
“to the unbridled fee-for-service non-systeni that sent “blank checks
to hospitals, doctors, dentists, etc.” and led to “referral s of
dubi ous necessity” and “unmanaged and uncoordi nated care...of poor or

dubi ous quality.”?

As these words indicate, managed care was
portrayed |l ess as a neans to control patient behavior than as a way to
bring doctors and hospitals in line with perceived economc realities.
Mor eover, managed care proni sed not just cost-control but also

coordi nati on and cooperation, not just better nanagenment but al so

22 gSee, e.g., Victor Cohn, Soneone Besides You and the Doctor May Be

Deci di ng How You Cet Treated, Wash. Post, Nov. 21, 1989, at z12.
% Based on a search of the New York Times file in LEXIS-NEXI'S, using
the keywords “managed care.” The file goes back to the 1970s.

24 Cohn, supra note 22.
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better care.? By inposing managerial authority on an anarchic “non-
system” nmanaged care woul d sinmultaneously restrain costs and
rationali ze an allegedly archaic structure of nedical care finance and
del i very.

What exactly constitutes “managed care,” however, has never been
made clear, even by its strongest proponents.? To sone, the crucial
di stinguishing feature is a shift in financing fromindemity-style
fee-for-service, in which the insurer is little nore than a bill-

payer, to capitated paynent, in which nedical providers are paid a

% See, e.g., Karen Ignagni, Covering A Breaking Revolution: The Media
and Managed Care, 17 Health Affairs 26, 27 (Jan.-Feb. 1998) (descri bi ng nmanaged
care as a “systemof care whose goal is to offer superior coverage, state-of-
the-art care, unprecedented accountability, and an unparalleled comritnent to
continuous quality inprovenent — all at affordable cost”).

%6 For an introduction to the multiple, confusing, and invariably
normative definitions of “nanaged care,” see Joseph C. Rhea, J. Steven Ot,
and Jay M Shafritz, The Facts on File Dictionary of Health Care Care
Managenment 376-377 (1988) (“health insurance plans that reduce unnecessary
health care costs by way of increased beneficiary cost sharing, controls on
i npati ent adm ssions and |l engths of stay, the establishnent of cost-sharing
i ncentives for outpatient surgery, selective contracting with health care
providers, and the direct nanagenment of high-cost health care cases”); Ellen
Freudenhei m Heal t hspeak: A Conplete Dictionary of Anerica' s Health Care
System 155 (1996) (“a conprehensive approach to health care delivery that
enconpasses planning and coordi nation of care, patient and provider education
nonitoring of care quality, and cost control”); and The Anerican Heritage
Dictionary Stedman’s Medical Dictionary 487 (1995) (“Any arrangenent for
health care in which an organization . . . acts as an internmedi ate between the

person seeking care and the physician”).
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fixed anount to treat an individual pateint regardless of the vol une
of services delivered.? However, there is nothing intrinsic in fee-

for-service paynent that requires open-ended rei nbursenment or passive
i nsurance behavi or.?® Conversely, many, if not nost, health insurance

pl ans | abel ed “managed care” do not rely primarily on capitation.? To

27 See, for exanple, Mchael A Morrissey, “Introduction,” in Mchael A
Morrissey, ed., Managed Care and Changing Health Care Markets 1-23, at 3
(1998) (“The term [rmanaged care] has taken on a variety of neanings. To sone
it means capitation; providers are paid a fixed anmount per subscribers for al
or sonme well-defined conponent of their care”).

28 “Fee-for-service" is a systemof reinmbursement in which a nmedica
provi der charges a patient (or third-party payer) a specific price for a
specific service. See Marnor, supra note 6, at 260. An insurer nmay pay a
provider on a fee-for-service basis while still requiring a patient to obtain
approval before seeing the physician, limting the nunber of times the patient
nmay see the provider, or otherw se inposing restrictions on provider and
pati ent behavior. Moreover, npbst advanced industrial denocracies, as well as
the U.S. Medicare and Medi caid prograns, pay providers on a fee-for-service
basi s but according to an agreed-upon fee schedul e that has been established
by the governnent (often in consultation with providers) and which is designed
to account for the intensity, characteristics, and volune of the specific
nmedi cal services provided. This is also the practice in many private health
pl ans that contract with specific providers who agree to accept di scounted
fee-for-service paynents.

29 See Marsha Gold, Robert Hurley, Tinothy Lake, Todd Ensor, and Robert
Berenson, “A National Survey of the Arrangenents Managed care Plans Make Wth
Physicians,” in Marsha CGold, ed., Contenporary Managed Care: Readings in
Structure, Operations, and Public Policy 101-113 (1998). This study, which

exam ned 108 heal th nai ntenance organi zati ons and preferred provider
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others, the distinctive characteristic is the creation of

adm ni strative protocols for review ng and soneti nes denyi ng care
demanded by patients or medical professionals.? Such mcro-Ievel
managerial controls are |ikew se not universal anong so-call ed managed
care health plans.3 In fact, such controls may be obviated by

particul ar paynment nethods, |ike capitation or regul ated fee-for-
service reinbursenment, that create nore diffuse constraints on nedical
practice. Finally, to sonme what distinguishes nmanaged care is its
reliance on ‘integrated networks of health professionals from which

patients are required to obtain care.® Yet some self-styled managed

organi zations, found that capitation was the predom nant nethod of paynent for
primary care physicians in only 37 percent of plans and the predoni nant net hod
of payment for specialists in just 18 percent of plans. See also Richard
Haugh, “Son of Capitation,” Hospitals and Health Networks 73:1 (Jan. 1999),
38-39, at 38 (pointing out that “only 5 percent of hospitals are paid
capitated rates. . . . About a third [of doctors] have capitated contracts
and they account for |less than one fourth of doctors’ revenue”). For a

definition of "capitation,” see supra text accompanying note 27

3% gSee, e.g., Mark J. Schlesinger et. al., Medical Professionalism Under
Managed Care: The Pros and Cons of Utilization Review, 16 Health Affairs 106
109 (Jan.-Feb. 1997)("[T] hird-party authorization of medical decisions perhaps
nost clearly enbodi es what many physicians fear about managed care: its
i ntrusiveness into clinical settings and its potential for inappropriately
standardi zi ng treatnent practices.")

3. |1d. (“Review practices vary considerably. A number of review
organi zations do little to threaten physician autonony”).

32 gSee Marilyn J. Field and Harold T. Shapiro, eds., Enployment and

Heal th Benefits: A Connection at Risk 339 (defining nanaged care as a term
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care plans have no such networks, and what is called a network by many
plans is little nmore than a list of providers willing to accept
di scounted fee-for-service paynents —hardly the dense coordi nation
and integration that industry insiders routinely cel ebrate. 3

Per haps the nost defensible interpretation of “nanaged care” is
that it represents a fusion of two functions that once were regarded
as largely separate: the financing of medical care and the delivery of

medi cal services.? This, at |east, provides a reasonably accurate

“used nore narrowWy to identify group or network based health plans that have
explicit criteria for selecting providers and financial incentives for nenbers
to use network providers”). See also Mrrissey supra note 27 at 3; Jonathan P
Wei ner & Gregory de Lissovoy, Razing a Tower of Babel: A Taxonony for Managed
Care and Health I nsurance Plans, 18 J. Health Pol., Pol'y & Law 75 (1993).

33 According to the Health Insurance Association of American (H AA)
preferred provider organi zations (PPOs) made up roughly half of all health
i nsurance plans in the United States in 1995, up from 28 percent in 1992
H AA, Source Book of Health Insurance Data 59 (1998). By the Association’s
definition, “PPCs contract with networks of providers to offer nedica
services according to a negotiated, discounted, fee schedule.” |Id at 54.

34 See, e.g., Peter D. Jacobson, Legal Challenges to Managed Care Cost
Cont ai nnent Prograns: An Initial Assessment, 18 Health Affairs 69, 72 (July-
Aug. 1999) (pointing out that in health insurance litigation under managed
care, the context of the case is different fromtraditional health insurance
l[ititgation because “with the integration of financing and care delivery under
managed care, refusing coverage nmeans denying care altogether”); see also
James C. Robi nson, The Future of Managed Care Organization, 18 Health Affairs
7 (March-April 1999) (Prol ogue: “For the past fifteen years the words ‘ managed

care’ have been the shorthand | abel for a wide variety of health plans that

have conbi ned the functions of delivering and financing nedical care.”).
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description of the nost fam liar organizational entity that marched
under the nmanaged care banner until the late 1980s: the health
mai nt enance organi zation (HMD, a successor to the pre-paid group

> \Wen the vast

practi ces of the inmediate post-Wrld War Il era.?®
maj ority of American health insurers used fee-for-service paynent and
pl aced few restrictions on patient or provider discretion, it was at
| east possible to identify a small subset of renegade health plans
that existed outside this insurance nmai nstream however poorly the
expressi on “nmanaged care” described the organization of such plans or
what they did.

Today, however, that is no |longer the case. In 1997, according
to estimates of the Health Insurance Association of America, only two

percent of private health plans conforned to the traditional nodel of

fee-for-service indemity insurance. Another sixteen percent used

% See Paul Starr, supra note 20, at 320-327 (describing the growth of

prepaid group practice after 1945). Traditional HMOs such as Kai ser-Permanente
of California and the G oup Health Cooperative of Puget Sound enpl oyed their
own sal ari ed doctors, operated their own nedical facilities, and charged
subscribers a fixed fee per nmonth regardl ess of the volune of services
delivered. Not only did they operate quite differently from nost other

i nsurers, they were not run by conventional comercial insurance conpani es.
Most “managed care” plans today, however, are operated by commercial insurers
such as Blue Cross/Blue Shield. And very few are “staff-nodel” plans |ike

Kai ser - Permanente and Group Health Cooperative. Only 15 such plans existed in
1997. See American Association of Health Plans [AAHP], Managed Care Facts 2
(1998).

% H AA supra note 33 at 58.
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fee-for-service paynent but enpl oyed sonme formof utilization review?
Thus, between eighty and ni nety-ei ght percent of today’'s private
health insurers appear to fall into the broad category of managed
care. “Managed care” therefore does not offer any guidance as to how

to distinguish among the vast majority of contenporary health plans.*®

The standard response to this problem has been to subdivide the
managed care universe into a collage of conpeting acronyns, nost
coi ned by industry executives and marketers: HMOs, Preferred Provider
Organi zations (PPGs), Exclusive Provider Organizations (EPGCs), to name

a few.®® This is the approach taken by Jonathan Wi ner and Gregory de

87 |d. at 58.

% This is one reason why it makes little sense to claim as does a 1997

Health Affairs article, that “managed care isn’'t coming; it has arrived.” Gail

A. Jensen et al., The New Domi nance of Managed Care: Insurance Trends in the
1990s, 16 Health Affairs 125,125 (Jan.-Feb. 1997). Perhaps it has, but one

m ght reasonably ask what precisely “it” is, or whether it makes sense to | unp
toget her recent devel oprments in American health insurance within a single
general category —especially because the article ignores any conceptual

di scussion of what is neant by the term “managed care” itself.

39 See, e.g., the website of the American Association of Health Plans,
where under the category of "Information for Consuners -- Definitions," it
lists and defines the following ternms as being "Network-Based Health Pl ans":
Excl usi ve Provider Organi zations (EPGs), Foundations for Medical Care (FMCs),
Heal t h Mai nt enance Organi zations (HMOs), [further divided into Staff Model,
G oup Model, Network Mddel and |Independent Practice Association (I1PA],

Medi care Health Care Prepaynent Plan (HCPP), Point-of-service (POS) options,

preferred provider organi zation (PPO, Specialty HM3s, and Specialty PPGCs.
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Li ssovoy in their frequently cited 1993 article “Razing a Tower of
Babel : A Taxonony for Managed Care and Heal th | nsurance Plans.”*
Wei ner and de Lissovoy argue that “Wat usually
di stingui shes...nmanaged care plans from[plans] that are nore
traditional is that there is a party that takes responsibility for
i ntegrating and coordinating the financing and delivery of services
across what previously were fragmented provider and payer entities.”*
They then proceed to divide managed care into five nutually exclusive
types of plans: fee-for-service plans with utilization review (what
they call “managed i ndemmity plans” or MPs), PPGCs, EPGCs, open-ended
HVOs (O HMOs), and regul ar HMOs.*? Weiner and de Li ssovoy propose a
fairly conplicated scheme for distinguishing anong these five plan
types (reproduced in Table 1).% A closer exanmination of their schene
i ndi cates, however, that there are actually just two crucial
di stingui shing features: (1) whether plans require that patients see
only certain specified nedical providers (EPCs and regular HM3s do,
M Ps do not, and PPCs and O HMOs do but penalize patients who receive
care from providers outside the network), and (2) whether physicians

bear financial risk.* Thus, as Table 1 shows, a MP is a plan that

uses utilization controls but does not have a network of providers. A

(<http://ww. aahp. org/ servi ces/ consuner _information/definitions/definit.htnp)

(Visited 9/01/99).

40 \Wei ner & Lissovoy, Supra note 32.
“1d. at 78.

42 1d. at 87 (Table 1).

B d.

44

They do only in HMOs, Winer and de Lissovoy argue, because HMX>s rely

on capitation. 1d. at 88.
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PPO is a plan that has a network but allows patients to opt out of it
for a price. An EPOis a PPO that does not allow opt-outs. An OHMO is
a network plan that allows opt-outs but, unlike a PPO uses
capitation. Finally, a regular HMO is a capitated network plan that
does not allow opt-outs. Wth the exception of MPs, Winer and de

Li ssovoy dub all these plans “integrated delivery systems.”*

Table 1 Here
Thi s taxonony, if nothing else, confornms to popul ar usage. It

i ntroduces a new and nore conprehensi bl e plan noni ker —open-ended
HVOs —to substitute for the commnly used yet confusing | abel point-
of -service plan (or POS).“* O herw se, however, it merely offers
extended definitions of the nbost common | abel s already used by

i ndustry actors and observers. Winer and de Lissovoy deserve credit
for trying to sinplify the junble of nmarketing slogans and acronyns
that surround American health insurance, but the conplicated schene
they cone up with does not so nmuch “raze a tower of Babel” as
rehabilitate it.

To begin with, Winer and Lissovoy's schene actually tells us
relatively little about each type of health plan. If a plan places
financial risk on sponsors, it may be a MP, PPO EPO or even a
traditional fee-for-service plan.* If it puts intermediaries at

financial risk, it may be any of the plan types.*® If a planis a

* 1d. at 90.

% |n a "point-of-service" health insurance plan, patients are
financially rewarded for using a linmted group of providers, but are pernmitted
to seek out-of-network care at higher cost. See Marnor, supra note 6, at 265.

47 See Table 1, supra.

% 4.
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“managed care” plan, we know that it places “significant utilization

4% However, what these controls

control s” on nedical practice.
constitute (besides hospital precertification, which Winer and de

Li ssovoy say is the threshold consideration), or how they night differ
across plan types (if they in fact do) is left unspecified.® W are
told that if a plan has a network of providers, it is an “integrated
medi cal system ”°! but what integration neans in this context is

uncl ear, especially since it is a characteristic apparently shared by
all but one of the managed care plan types.> Wy MPs are not

consi dered integrated nedical systens is also unclear. After all,
they are counted as managed care plans® and, according to Wi ner and
de Lissovoy's definition, the essence of managed care is the
“integration” and “coordination” of the financing and delivery of

medi cal care.®

Virtually the schenme’s only clear criterion is that if
medi cal providers bear risk, then a plan is an HVD of sone sort.*
Even this distinction is problematic, however. Many different
types of health plans are experinenting with ways to shift risk onto
nmedi cal providers through paynent nethods, w thhol ding arrangenents,

and bonus schenes, as Weiner and de Lissovoy thenmsel ves note. ®®

Virtually all health financing nmethods, even tax-financed national

4 \Weiner & de Lissovoy, supra note 32, at 89.

50 4.
1 1d. at 90.
52 1 d.
3 d.
5 d.
 |1d. at 88.
5 d.
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heal th i nsurance, place some risk on providers. The real questions
are, first, how concentrated is the risk, and, second, is it inmediate
or long-ternf? Salaried doctors working for HMOs may face nmuch | ess
concentrated and i medi ate financial risks than those physicians who,
despite arns-length relati onships to health plans, face financial
penalties if they provide too costly care to individual patients.
Over time, the salaried doctor’s income will depend on the perfornmance
of the HMO, but his individual treatnment decisions nmay be relatively
unencunbered by financial concerns. Rather than classifying risk-
bearing as present or absent, it is far nore instructive to identify
the | ocus of risk. This mght range fromall providers within a
geographic area (as in a national health insurance schene with a
gl obal budget) to a specific group of providers (such as an HMO s
nmedi cal group) to an individual professional (as in many of the nobst
recently devel oped incentive schenes).?®’

The central problemw th Winer and de Lissovoy' s taxonony and
Wi th nost contenporary American commentary about health insurance is
the tendency to confuse rei nbursenent nethods, managerial techni ques,
and organi zational forms. For exanple, fee-for-service, a paynent
nmet hod, is regularly contrasted with “nanaged care,” presumably an
organi zational form® In this taxonomy, MPs are distinguished from
traditional fee-for-service plans by their reliance on a particul ar

manageri al technique, nanely utilization review.*® In contrast, PPCs

and EPCs are distinguished fromMPs by their particular

571 d.
% |d. at 75-80.

* See Table 1, supra.
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organi zational form nanely their reliance on a network of

participating providers.® HMVOs are distinguished fromall these plans

by their particul ar payment method, namely capitation.®

The practice of conflating organization, technique, and
i ncentives |l eads to worrisone and unnecessary confusion. It means that
when we contrast health plans we are often conparing them across
i nconmensur abl e di mensions. So, for instance, an HMO becones by
definition nore “managed” than a fee-for-service plan with utilization
review even when the latter uses nmuch stricter controls on individua
treatnent decisions. Simlarly, by conflating distinct
characteristics, we are tenpted to presune necessary rel ationships
bet ween particul ar features of health plans (such as their paynent
met hod) and specific outcomes that are claimed to follow fromthese
features (such as the degree of integration of nedical finance and
delivery). Finally, the desire to describe an assortnent of disparate
plan features with a few broad | abels encourages a wild goose chase of
efforts to come up with bl ack-and-white standards for identifying plan
types. |If a plan relies on capitation (a paynent nethod), it is an
HMO, if it has a network (an organi zational forn), it is an integrated
nmedi cal system and so on. As health plans enploy increasingly diverse
paynent nethods and organi zational forns, the search for the “essence”
of a particular plan will becone all the nore futile.

Anot her hal Il mark of the way we tal k about health insurance today
is the conspicuous failure to distinguish anmong the perspectives of

different actors. The answers to such questions as whether a health

60 4.

61 4.
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plan is integrated or coordi nated, whether it nmanages treatnent
deci si ons, and whether it inposes risk all depend crucially on whose
perspective (patient, provider, or purchaser) we are assumng in
maki ng such assessnments. A plan that appears “integrated” to outside
observers, conbining the delivery and financing of care in a seanl ess
package, may rightly seemfragnented to patients who di scover they
have to endure conpl ex authorization procedures and pick froma |ist
of certified providers scattered across a region. To an enpl oyer,
“managenent” of care may nean an adm ni strator handling sel f-insured
clainms; to a doctor, it may signify outside control over nedical
decisions; and to a patient, it may be restrictions on the providers
and services covered by a plan. This is not to suggest, of course,

t hat our judgnents about health plans are entirely subjective, but
rather, to indicate that blanket terns |ike “nmanagenent” or

“coordi nation” are enpty abstractions w thout specifying who is
managi ng or coordinating what, for whom and why.

G ven the overl ap anong Wi ner and de Lissovoy’'s categories and
the | ack of clear distinctions between them it is hard to know what
these plan types represent, except perhaps sonme el usive Pl atonic ideal
never actually realized in practice. If these are sinply abstract
i deal types, however, then there is no reason why they should conform
to the nessy categories that industry actors and their pronoters
enpl oy. For these categories, as we have seen, manifestly fail to
clarify the differences anong plans. Instead, they identify a hodge-
podge of features that are rarely exclusive to any one plan and vary
nearly as nuch within plan types as across them W think there is a

better alternative.
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I11. A REVI SED CONCEPTI ON OF HEALTH | NSURANCE ORGANI ZATI ON

I n understanding the structure of health insurance, the crucial
relationship is between those who deliver nedical care and those who
pay for it. Even a passive indemity insurer stands between the
patient and the nedical provider as a financial internediary and an
underwiter of risk. Today, with risk shifting frominsurers to
enpl oyers, and with financial intermnediaries playing nore of an
adm nistrative role than in the past, the trilateral relationshipis
more conpl ex.® Nonetheless, it still remmins the |ocus of the
i nsurance contract. To characterize this trilateral relationship, we
focus on three of its essential features: first, the degree of risk-
sharing between providers and the prinmary bearer of risk (whether an
insurer or a self-insured enployer), second, the degree to which
admi ni strative oversight constrains clinical decisions; and, third,
the degree to which enrollees in a plan are required to receive their
care froma specified roster of providers. As Figure 1 shows, these
three criteria create a three-dinmensional space wthin which
alternative health plans can be arrayed. W have placed a few
illustrative descriptions of health plans in this space, as well as
i ndi cated where we think the federal Medicare program and npost other

nation’s universal health prograns should be | ocat ed.

Figure 1 Here
Qur aimhere is not to construct an exhaustive typol ogy of health

plans, if that were even possible given the rapid pace of change in
Areri can nedical care. Rather, we wish to challenge the compbn way of

t hi nki ng about how to classify health plans. Qur argunent is that

62 See supra note 34.
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health plans differ across at |east three principal dinmensions: risk-
sharing between plan and provi der, nanagerial control of clinical

deci si on-making, and linmts on patient choice of medical professional.
Each di nmension crucially affects the trilateral connections anong
provider, patient, and plan. W also wish to enphasize that there is
no sinple relationship between plan | abel and the placenent of a plan
al ong these axes. Staff-nmpdel HMOs may seem i ke the quintessence of
“managed care,” yet because they place financial constraints at the
group level they do not necessarily concentrate as much risk on
physi ci ans as do ot her network-based health plans. Moreover, they do
not necessarily entail as nuch clinical regulation at the mcro-Ievel
M croregul ation may go hand in hand with restrictions on patient

choi ce of provider, but it may not, either. |Indeed, managenent of

i ndi vidual clinical decisions and the creation of broad incentives for

conservative practice patterns nay very well be alternative nmechani sns

for lowering the cost of medical care. Finally, as recent devel opnents
in the health insurance market suggest, greater risk-sharing can co-
exist with al nost any set of arrangenents. It does not require a

cl osed network, nuch less strict utilization review. Ri sk sharing is a
product of the payment nethods and incentive structures that connect

ri sk-bearing agents and nedi cal providers. It does not exclusively

occur in HMOs, nor does it require capitation.®

% For a general discussion of financial risk-sharing in health

i nsurance, see Marsha Gold, Lyle Nelson, Tinothy Lake, Robert Hurley, and
Robert Berenson, Behind the Curve: A Critical Assessement of How Little is
Known About Arrangenents between Managed Care Pl ans and Physicians, in Gold

supra note 29, 67-100, esp. 86-89.
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Noti ce, too, that Figure 1 makes no nmention of those popul ar

buzzwords “integration” and “coordination.” Myvenment toward a cl osed
network, toward greater utilization control, or toward increased risk-
sharing can create the conditions under which integration or

coordi nati on may occur.® They do not inply, however, that such
integrative activities actually take place. Getting the right care to
the right patient at the right tine is a nanagerial acconplishnment,
not a product of | abels.

Finally, the conventional fee-for-service versus capitation
di chot oy does not remain a very useful means of distinguishing anong
different health plans. Instead, the crucial issue is what incentives
nmedi cal providers actually face. The particular mx of paynment methods
that create those incentives is less inportant and will undoubtedly
change as health plans experinent with new rei nbursenent nodalities in
the future.

Di saggregating health insurance into its constituent features not
only helps to clarify what health plans do and how they are
structured; it also makes it easier to identify the specific trends in
nmedi cal finance and delivery that are carel essly junbl ed together when

we speak of such grand events as the “managed care revol ution.”®

6 See generally Robert Mller, Health System Integration: A Means to An

End, 15 Health Affairs 92 (Sumrer 1996) (describing the variety of ways in
whi ch integration can occur in health care systens; explaining that
integration is only a nmeans to an end; and concluding that the results of
integration -- positive or negative -- depend upon the subsequent behavior of
managers, physicians, and other actors).

65

See Thorpe, supra note 5; see also lIgnagni, supra note 25 at 27, (“A

revolution is taking place in the organization and delivery of health care in
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Al t hough we cannot provide a conprehensive enpirical survey in this
context, our reading of the evidence |eads us to believe that the
devel opnents of the past decade have not pushed Anerican health
insurance in a consistent direction, nmuch | ess toward any single
organi zed entity that m ght be | abel ed “managed care.”

I ndeed, novenent al ong these axes has been halting and
i nconsi stent. Through roughly the late 1980s, an increasing nunber of
heal th plans noved toward closed networks.® |In the 1990s, on the
ot her hand, the trend has been toward internediate | evels of
compul sion, with formerly closed plans offering opportunities for
patients to opt out with a penalty and with new plans shying away from

cl osed-network structures.® Utilization review was al so fashi onabl e

the United States. Practically overnight, nmanaged care has replaced fee-for-
service as the nation’s health care system of choice.”).

® HVO enrol I nent grew at an annual rate of nore than 20 percent in the
m d-1980s, but growth slowed to single digits in the late 1980s and early
1990s. HI AA supra note 33 at 51.

7 Between 1993 and 1995, enrollnment in fully closed plans grew by 22.8
percent, while enrollnent in plans that allowed patients to exit the network
for a price grew by 57 percent. Traditional HMOs increased their coverage at
| ess than one-fifth the rate of HMOs that allowed patients to | eave the
network. Jensen et al. supra note 38, at 127. See al so Haugh supra note 29,
at 39 (noting that “COpen-access plans are growi ng nmuch faster than traditional
HM>s. PPCs added 44 mllion menbers in the last five years, conpared with the
30 million who joined HM>s. Even HMOs are addi ng point-of-service options”);
Ri chard Haugh Ken Terry, “Hang On -- The Ride's Going to Get Rougher,” Medi cal

Economics (Apr 12, 1999) 76:7, 176-178.
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during the 1980s,% yet it too has fallen sonmewhat into disfavor as
pl ans have noved toward greater reliance on plan-provider risk-
sharing, which in turn has beconme nore focused at the | evel of the
i ndi vi dual provider and individual service category over tine.% [f

t here has been any general novenment in the past two decades — and
surely there has been — it has been fromthe front-left-top portion of
the figure toward the back-right-bottomportion. Even this

devel oprment, however, has been neither consistent nor evenly paced.

In fact, the nost clear and unm stakable trend has been in the
direction of straightforward price-di scounting, as plans have used

their market clout to selectively contract with physicians willing to

accept negotiated rates. This is an inportant devel opnent, but in

% Conventional fee-for-service insurance wthout utilization review

declined from40 percent in 1987 to 5 percent in 1990. Hacker supra note 2 at
15.

% See Stephen A Magnus, “Physicians' financial incentives in five
di mensi ons: A conceptual franmework for HMO managers,” Health Care Managenent
Review (Wnter 1999) 24:1, 57-72 (arguing that “the growi ng popularity of
financial incentives may indicate that they are becom ng the method of choice
for influencing physician behavior”); Andrew J Sussman, David G Fairchild,
Troyen A Brennan, “PHOs and risk: Aligning incentives with interna
subcapitati on” Heal thcare Financial Managenment (Aug 1999) 53:8, 42-46;
“Capitation contracts continue to grow anong both physicians and hospitals,”
Health Care Strategi ¢ Managenent (May 1999) 17:5, 7 (“According to an annua
survey, Managed Care Indicator, conducted by Evergreen Re, both US hospitals
and physicians are continuing to increase their nunbers of capitated
contracts. The survey found that the trend to use capitation is likely to

continue in the conming years.”)
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both international and historical perspective, it is hardly as

unprecedented as such grand phrases as “the nmanaged-care revol ution”

i mply.

Iv. THE POLI TICS OF A CONTESTED CATEGORY

If recent trends in the organi zation of American nedicine remain
el usive, the political responses to these changes are in sone ways
fairly sinple to describe. Driven in part by heart-wenching stories
about the denial of care to sick and dying patients, scores of states
have enacted new health insurance regul ations. Although the notives
for these I aws have varied, nost seemto reflect generalized public
fears about a perceived | oss of control over nedical decision-naking,
as well as the specific conplaints of both nmedical professionals and
patients about managerial and financial policies that are alleged to
encourage providers to deliver inadequate or substandard care.’®

In response to these trends, scores of states have introduced new
| egislation to regul ate health plans and protect “consuner rights.” "

Nearly all states have enacted at |east one or two reforns, and nany

have i npl emented several different reform packages.’® These include

0 See Bl endon supra note 4.

I See Fanilies USA Foundation, The Best From The States |l: The Text of
Key State HMO Consuner Protection Provisions, Oct. 1998; Families USA
Foundation, Ht and Mss: State Managed Care Laws, July 1998 (updating
Fami | i es USA Foundation, HMO Consuners at Risk: States to the Rescue, June,
1996); Ceraldine Dallek et. al., Consumer Protections in State HVO Laws,
(Center for Health Care Rights), Nov. 1995.

7 1d. at 2.
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protections for energency room patients,

requi rements of access to
out - of -network providers, ™ granting of direct access to specialists
for the seriously ill and to obstetricians/gynecol ogists for wonen,
the creation of independent appeals processes for those denied care, '
t he establishment of consumer assistance prograns,’’ the banning of gag

® and, at the

cl auses and “inappropriate” financial incentives,
extreme, legislation permitting subscribers to sue health plans.’” By
June of 1998, the ngjority of states had passed nore than one but
fewer than five such protections.® Not surprisingly, the regulatory
policies differ significantly fromstate to state (although sone

changes, like emergency room protections, are alnost universal in

states that have passed reforns).® As of June 1998, South Dakota was

* For a description of state |egislative efforts to protect energency

room patients from probl ens caused by "nanaged care," see Diane E. Hoffnan,
Emer gency Care and Managed Care--A Dangerous Conbi nation, 72 Wash. L. Rev.

315, 368-380 (1997).

™ See, e.g., 1998 Colo. Sess. Laws, ch. 238, § 10-16-704(2).

> See, e.g., Ala. Code § 27-49-4 (Supp. 1997).

® See, e.g., Vt. Stat. Ann. tit. 8, § 4089f (Supp. 1998).

" See, e.g., Fla. Stat. Ch. 641.60(2) (1998).

® See, e.g., Kan. Stat. Ann. § 40-46-04 (Supp. 1997); R 1. Gen. Laws §

23-17.13-3(B)(8) (Supp. 1997).
" See, e.g., Tex. Gv. Prac. & Rem Code Ann. §88.001- §88.003 (West
1998) .
8 Families USA Foundation, Hit and Mss: State Managed Care Laws 4,
July 1998.

8 |1d. at 5-7.
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the only state not to have passed any of these regul atory reforns. 8
On the other hand, only Mssouri and Texas had allowed enrollees to
sue their health plans.®

The ability of the states to regulate private health insurance is
constrai ned, however, by the Enployee Retirenment |Income Security Act
of 1974,8 which preenpts nost state regul ations of self-insured health
pl ans (those in which enployers pay nedical clainms thenselves) and
al so precludes | awsuits seeking punitive or conpensatory danmages
agai nst all enpl oyer-sponsored health plans. Only federal regul ations
will thus reach the roughly 51 million Americans covered by self-
i nsured plans, and only federal |aws can establish an expanded ri ght
to sue for the nmore than 124 million Anmericans covered by enpl oynent -
based health plans. At the federal |evel, however, the debate over
regul atory protections stalled during 1998. The dinton inpeachnment
struggl e doni nated Washi ngton and distracted attention from health
i nsurance reform Moreover, Denocrats and Republicans were far apart
on the appropriate |egislative responses to the problens many states
had al ready addressed. In 1999, however, a faction of House
Republ i cans that includes several Republican physicians endorsed a

limted right to sue, paving the way for conpronise legislation in the

8 1d. at 4.

8 1d. at 19 ("Only two states -- Texas and M ssouri -- have passed | aws
exenpting managed care corporations fromtheir |aws agai nst suing corporations
for mal practice. Only Texas, however, has taken the additional step of
creating a cause of action so individuals can sue their health plans.”) Texas'

law, Tex. Cv. Prac. & Rem Code Ann. 888.001- 888.003 (West 1998).")

“pub. L. No. 93-406, 88 Stat. 829(1974);: 29 U.S.C.S. §8§1001-1461
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House. 8°

Al t hough the House proposal remains nmuch broader than the
narrow y passed counterpart bill in the Senate,® it is nonethel ess
striking that any |egislation survived in the acrinonious partisan
climate in Congress. This suggests the degree to which nmenbers of both
parties interpret public dissatisfaction with contenporary health
i nsurance devel opnents as a potent political topic that Denocrats in
particul ar can use on the canpaign trail

Al t hough the broad contours of that debate are clear, the
underlying i ssues are not in our view deeply understood, even by
defenders of particular |egislative solutions. As political
scientists, we wonder, for exanple, fromwhere the pressure for
federal reformis comng. One recent article attenpts to nmeasure the
depth of the managed care backl ash.® Its conclusion is hardly
startling: The backlash is real but not extrenely deep, and
di ssatisfaction is with the nmedical systemas a whole rather than with

personal experiences with managed care health plans.® Many have argued

t hat managed care regul ati ons are being promul gated by doctors and

8 H R 2723, “Bipartisan Consensus Managed Care |nprovenent Act of
1999, ” sponsored by Rep. Charlie Norwood, passed 275-151 (roll no. 490) on 7
Cct ober 1999.

8 5 1344, “Patients’ Bill of Rights Act of 1999,” sponsored by Sen
Trent Lott, passed 53-47 (roll no. 210) on 15 July 1999. As of this witing
(Cctober 1999), it remmins unclear what will emerge fromthe House- Senate
conference and be sent to President Cinton for his signature.

87

See generally Blendon et.al, supra note 4.

8 1d. at 90.
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nurses angry about challenges to their income and autonomy.® It is
not clear, though, that there is much evidence for that claimat the
national |evel. One wonders about how exactly “the backl ash” energed,
and how it has changed; about how reforners decided on specific
strategi es and how they got so nany states to pass |aws. The ground-
| evel politics of the issue are sinply not well understood. %
Furthernore, as students of health policy, we have serious
guestions about the desirability and presunptions of some of the
proposed regul ati ons. Two di vergent tendenci es appear to be at work.
One the one hand, between 1993 and | 998, many conmentators cel ebrated
t he health insurance industry’ s apparent achievenents in controlling
costs.® On the other, few seened to |ike how the industry controlled
costs.% The two positions appear, if not to contradict one anot her,
at least to call into serious question the sustainability of a | owered
rate of nedical inflation into the next century. Sinmilarly, the push
to regul ate health plans appears at odds with the popul ar goal of

i ncreasi ng coverage. Al npbst every anal yst acknow edges that new

8 See, e.g., E. darke Ross, “Regul ating Managed Care: Interest G oup

Conpetition for Control and Behavioral Health Care,” Journal of Health
Politics, Policy, and Law 24:3 (June 1999), 599-625.

% There have, however, been sone attenpts to understand these issues.
See, e.g., Eugene Declercq and Diana Simres, The Politics of "Drive-Through
Deliveries: Putting Early Postpartum Di scharge on the Legislative Agenda, 75
M | bank Quarterly 175 (1997)(anal yzing the process by which the issue of early
hospital discharge of nothers and new babi es nmoved qui ckly onto the agenda of
deci sion nmakers and resulted in new state | aws).

L See, e.g., Mrrisey supra note 27, at 1.

%2 See generally Anders supra note 16.
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restrictions will increase costs, thus reducing rates of coverage.®
The push for regulation does seemto be a distinctly Anerican response
—a juridical-regulatory style of policy intervention that brings in
governnment through the back door and deals in the | anguage of rights
rat her than broader issues of social allocation.®

Al t hough aggressive regulation of private institutions is a
recurrent strain in American politics, it runs sharply against the
grain of recent national policy devel opments. After the failure of the
Cinton health plan in 1994 and the subsequent election of a
Republ i can Congress, congressional |eaders sought to ease regul ations
on a wi de range of industries, including the private nmedi cal sector
Al ong with nmaverick Denocrats |ike Senator John Breaux, they al so
attenpted to incorporate a greater role for private health insurance
within Medicare, with the ultinmte goal of replacing Arerica' s federa
heal th i nsurance programfor the aged with a system of conpeting
private health plans.

The rise of “managed care regulation” as a |leading political
i ssue indicates that the unbridl ed enthusiasmfor private cost-
contai nment that notivated these efforts has waned consi derably. At
the same tinme, it highlights many of the unresol ved contradictions
i nherent in recent public policy. Private health plans have perhaps

never been nore cel ebrated by Anerican policynmakers as the appropriate

% Congressional Budget Office (CBO, Cost Estimate: S. 6, Patients

Bill of R ghts Act of 1999, 23 April 1999

(http://ww. cho. gov/ costextend. shtml) (visited 10/9/1999).

% See Robert A Kagan, “Adversarial Legalismand Anerican Governnent,”

Journal of Policy Analysis and Managenent 10:3 (Sumer 1991), 369
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means for providing health coverage. Yet dissatisfaction with the
specific practices of private health plans has probably never been
greater either. For exanple, even as state and federal politicians
have actively shifted beneficiaries of governnment health insurance
progranms into private health plans, they have loudly criticized such
pl ans for overriding patient and provider preferences or delivering
substandard care.

Al t hough pol i cynakers have directed much of their regulatory ire
at the broad (and hazily defined) target of “managed care,” rnuch of
the legislative nonentumthus far has been toward the passage of
speci fic, pieceneal responses to particularly salient conplaints. The
regul atory reaction reflects undeni abl e dissatisfaction, to be sure,
but this dissatisfaction seenms to be with selected features of the
changi ng health insurance market, not with a clearly understood world
of “managed care.” |Indeed, what ultimately seems to underlie recent
state and federal activity is a nore fundanmental tension in U S
health policy —between a national health i nsurance strategy that
relies heavily on nongovernmental institutions, on the one hand, and
t he understandabl e desire to alter the behavior of these putatively
private institutions when they fail to nmeet public expectations, on

t he ot her.

CONCLUSI ON

We have argued that a striking feature of the discussion of
American nanaged care is its linguistic confusion. Both political
actors and nedical commentators regularly trade in persuasive
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definitions and stylized facts, the truth or fal sehood of which remain
unproven. The use of the term “managed care” exenplifies this practice
and illustrates how many unanswered questions it | eaves. Wat are the
essential features of managed care, if any? How does it differ from
indemity-style fee-for-service health insurance? How does it differ
frominsurance plans that just rely on utilization review? Are plans
we | abel “managed care” nore different fromtraditional fee-for-
service insurance than they are fromone another? Sinply put, a
sensi bl e di scussion of managed care — nmuch | ess of the appropriate
means by which to regulate it — requires that we know what is being

di scussed.

The starting point for inproved discussion and anal ysis, we have
argued, is the acknow edgenent that many of the categories we are
accustomed to enploying are essentially slogans that are used for
sel f-pronotion by various actors in contenporary American nedicine. In
that respect, they are appropriate objects of study in their own
right, but they are not analytical terns that can frane our
i nvestigations, at |east not w thout considerable further
speci fication.

Once we address specific features of health insurance, noreover,
the category “nanaged care” itself becones anbi guous. The “nanaged
care revolution” is really a set of related trends, few of which are
accurately captured by the blanket term Wen these trends are
di stingui shed from one another, the evidence suggests that Anerican
heal th i nsurance has noved simnmultaneously in several different,
perhaps even contradictory, directions in recent years and that nmany
of the changes are | onger standing than the rhetoric of nanaged-care

inmplies. This does not nean that the recent interest in regulating
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private health insurance is misguided or unfounded. It is only to
enphasi ze that demands for regulation are notivated by a constellation
of related but distinct changes in American health insurance that are
not accurately described by the generalized expression “nmanaged care.
To date, noreover, state and federal policymakers have largely
advocat ed targeted and pi eceneal regulatory neasures designed to alter
particul ar features of private health plans —features that are deened
undesirable quite apart fromtheir association with the broader |abe
of “managed care.”

The rapid changes taking place in Anerican nedical care inpose a
speci al burden on anal ysts to be precise about the criteria and
consi derations that underlie their enpirical evaluations and,
ultimately, their judgenents and assessnents. Labels and categories
are indi spensabl e, but they should be designed to elucidate the
t echni ques, organi zational forms, and incentives that characterize
alternative health plans, rather than to confirmor deny the clains of
industry friends or foes. The term “managed care” fails that test, and
al t hough we hardly expect our words to be heeded (especially since
both of us have reluctantly used the termin our owmn witings), we
think that it and other ternms like it should be bani shed fromthe

health care | exicon for good.
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FIGURE 1: The three dimensions of health plan organization
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Key to figure:

1. Traditional Blue Cross/Blue Shield indemnity insurance

2. National health insurance in most other advanced industrial democracies
3. Medicare

4. Indemnity insurance with utilization review

5. Typical PPO

6. Staff-model HMO

7. Future direction of private health plans?

Note: The circles indicate the placement of the health plans. The dotted lines are
included to aid in the location of the plans on the utilization review axis.



Table 1
A Taxonomy for Categorizing Health Insurance Plans

Weiner and de Lissovoy’s Taxonomy

Type of Plan

Dimension FES MIP _PPO EPO O/HMO HMO
Sponsor Assumes Financial Risk® -+ 4+ —/+ —/+ _ _
Intermediary Assumes Financial Risk® +— +/— +/— +/— + +
Physicians Assume Financial Risk® - - - - + +

Restriction on Consumer's Selection
of Provider* — - +/— + +/— +

Significant Utilization Controls Placed on
Provider's Practice* — + + + + +

Plan Obliged to Arrange for Care Provision +/— + + +

Key. FFS: "traditional" fee-for-service indemnity plan; MIP: managed indemnity plan;
PPO: preferred provider organization; EPO: exclusive provider organization: O/HMO:
open-ended health maintenance organization; HMO: health maintenance organization (including
independent practice association).

— absent; + present

a. The left side of the slash reflects a plan where an employer purchases a full-premium
benefit from the insurer. The right side reflects a self-insured (or minimally insured)
private plan or a government plan where risk resides with the sponsor.

Primary care physicians at a minimum, but may also involve other providers.

c. In PPOs and O/HMOs, consumer's choice is limited through incentives and disincentives
rather than mandatory restrictions. They have the option to seek covered care from
outside the plan. The right side of the slash reflects care when this "out-of-plan" option is
exercised.

d. Usually defined as mandated "prior-authorization" for non-emergency hospitalization.



